


































D. EPA'S APPROVAL OF KENTUCKY DOW'S REVISED WATER QUALITY STANDARDS 

ls CAUSING TAKE OF ESA PROTECTED SPECIES 

EPA is in violation of the prohibition on the "take" ofiisted species in Section 9 of the ESA. 16 
U.S.C. § 1538(a)(1)(C) (prohibiting take by any person); id § 1532(13) ("person" includes "any 
officer, employee, agent, department or instrumentality of the Federal Governm(;'tlt"). As previously 
discussed, federal agencies are liable for take resulting from activities they approve. Straha11 v. Coxe, 
127 F.3d 155, 163 (1st Cir. 1997); Ln.?lfrhead T1111/e v. Cty. Comm'/ ofVolmia Cty., 148 F.3d 1231, 1251 
(11th Cir. 1998); Defenders of IVildlijt v. A dm'r, E11111/. Pro/. Agenry, 882 F.2d 1294 (8th Cir. 1989). By 
approving Kentucky DO\V's revised water quality standards \vithout completing consultation with 
F\VS, EPA (along with Kentucky DOW and any new KPDES permittees permitted under the 
revised standards) arc operating without take liability coverage. 

Kentucky's revised water quality standards will cause take, including death and injury to ESA-listed 
species, either from direct impacts or from habitat modification. The revised nutrient criteria allow 
nutrient loading to the point that cutrophication or "adverse effects on water chemistry and the 
indigenous aquatic community" result. These adverse effects will harass, harm, injure, and even lead 
to the death of ESA-protected species such as Cumberland darter, blackside dace, palezone shiner, 
relict darter, Kentucky cave shrimp, Cumberland clktoe, spectaclecasc, fanshell, Cumberlandian 
combshell, oyster mussel, tan riffleshell, catspaw, Northern riffleshell, snuffbox, pink mucker, cing 
pink, littlewing pearlymussel, orangefoot pimpleback, sheepnose, dubshell, rough pigtoe, fat 
pocketbook, fluted k.idneyshell, and rabbitsfoot. 

Likewise, the revised selenium standard will cause harm, injury, and even death of ESA-listed species 
due to the overly high trigger for the fish-tissue standards - 5 µg/ L - and the fish-tissue standards 
themselves, which are not sufficiently protective o f freshwater species and freshwater-dependent 
species. These standards arc likdy to resul t in take of ESA-listed species such as interior least tern, 
blackside dace, duskytail darter, Cumberland darter, palezone shiner, tan riffleshell, oyster mussel, 
littlewing pearlymusscl, Cumberlandian combshell, Cumberland bean pearlymusscl, fluted 
k.idneyshcll, dubshell, Cumberland clktoe, ring pink, purple catspaw pcarlymussel, spectadecase, 
snuffbox, fanshell, rabbitsfoot, fat pocketbook, rough pigtoe, sheepnose, pink mucker, and 
orangefoot pimpleback. 

In order to achieve safe harbor from ESA take liability for its approvals of Kentucky DOW's revised 
water quality standards for nutrients and selenium, EPA (in addition to Kentucky DOW and any 
newly permitted dischargers) must have written authorization from the F\VS in the form of an 
incidental take statement ("ITS'') issued as part of the F\V'S's biolobrical opinion at the conclusion of 
formal consultation under Section 7. Because EPA has failed to carry out its obligations to comply 
with Section 7 and obtain an ITS from the F\V'S as part of a biological opinion, EPA is Ib bie for 
violations of Section 9 of the ESA. 

EPA's violations of ES.\ Section 9 in connection with its approvals of Kentucky's revised selenium 
and nutrients water quality standards arc actionable under the ESA's citizen suit provision, 16 lJ.S.C. 
§ 1540(g)(1)(A). Should EPA fail to remedy these violations within the 60-day notice period, 
Commenters may commence suit to obtain all available iudicial remedies. 
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CONCLUSION 

If the EPA does not act to remedy these violations within 60 days, Commenters may initiate 
litigation in federal district court against the EPA concerning these violations to seek declaratory and 
injunctive relief and reasonable attorneys' fees and costs. If you have any questions or would like to 
discuss potential remedies prior to the expiration of this notice, please do not hesitate to contact us 
at the telephone numbers or email addresses below. 

Sincerely, 

Tanya Sanerib 
Senior Attorney 
Center for Biological Diversity 
(971) 717.6407 
tsanerib@biologicaldiversity.org 
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Jane Davenport 
Senior Staff Attorney 
Defenders of Wildlife 
(202) 772.327 4 
jdavenport@defenders.org 
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Appendix A 

E xcerpt o rs ources o fE utropl 1canon /N utnents fi rom 2010 R eport 
Basin Water Quality Source of Eutrophication/Nutrients 
Limited for 
Eutrophication/Nutrients 
Kentucky River Basin Livestock grazing or feeding operations, agriculture, on-site treatment 

systems (septic systems and similar decentralized systems), managed pasture 
grazing, non-irrigated crop production, package plant or other permitted 
small flows discharges, unspecified urban stonnwater , landfills, loss of 
riparian habitat, grazing in riparian or shoreline zones, municipal point 
source discharges, unrestricted cattle access, urban runoff/ storm sewers, 
crop production, upstream impoundments, post development erosion, 
residential districts, channelization, internal nutrient recycling 

Licking River Basin Animal feeding operations, municipal point source discharges, agriculture, 
livestock, urban runoff/ storm sewers, dredging, natural sources, siviculturc 
activities, golf courses, residential districts, grazing in riparian or shoreline 
zones, loss of riparian habitat, crop production, highways, roads, bridges, 
loss of riparian habitat, sanitary sewer overflows, site clearance 

Ohio River Basin Urban stormwater, agriculture, crop production, animal feeding operations, 
grazing in riparian or shoreline zones, municipal point source discharges, 
livestock, site clearance, siviculture activities, site clearance, dredging, illegal 
dumps 

Salt River Basin Illegal dumps, municipal point source discharges, sanitary sewer overflows, 
urban runoff/ storm sewers, agriculture, grazing in riparian or shoreline 
zones, crop production, livestock, cafos, habitat modification, site clearance, 
landfills, wet weather discharges, industrial point source discharges, crop 
production, upstream impoundments, managed pasture grazing, non· 
irrigated crop production, highway / road/ bridge runoff, loss of riparian 
habitat, streamhank modification, package plant or other small flow 
discharge, siviculture activities 

Lower Cumberland River .Agriculture, crop production, livestock, non-irrigated crop production, 
Basin grazing in riparian or shoreline zones, municipal point discharges, habitat 

modification 
~lississippi River Basin Loss of riparian habitat, non-irrigated crop production, agriculture, other 

recreational pollution sources, channel erosion, hydromodifications, crop 
production, loss of riparian habitat 

Ohio River Basin Non-irrigated crop production, channelization, loss of riparian habitat, 
agriculture, municipal point source discharges, package plant or other small 
flow discharges, urban runoff 

Tennessee River Basin Municipal point source discharges, on-site treatment systems, package plant 
or other small flow discharges, sand/ gravel/ rock mining, agriculture, 
urban runoff, non-irrigated crop production, channel erosion, 
hydromodifications, impervious surface runoff, urban runoff 

21 



... 

Upper Cumberland River Municipal point source discharges, sewer discharges, surface mining, 
Basin Agriculture, upstream source, non-point source, combined sewer overflows, 

urban runoff, package plant or other small flow discharges, highway/ 
1 road/ bridge runoff, managed pasture grazing, non-irrigated crop 
1 production, siviculture activities, unrestricted cattle access, onsite treatment 
I systems, livestock, loss of riparian habitat, site clearance, streambank 
1 modification, domestic waste 

' 

Green River Basin Agriculture, crop production, streambank modification, loss of riparian 
habitat, industrial point source discharge, site clearance, urban runoff, non-
irrigated crop production, cafos, managed pasture grazing, livestock, 
upstream impoundments, rangeland grazing, municipal point source, urban 
runoff, grazing in riparian or shoreline zones, municipal point source 
discharges, siviculturc harvesting, strcambank destabilization, site clearance, 
unrestricted cattle access 

--


